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George F. Kingham, K.C. 


GEORGE FREDERICK KINGHAM, K.C., who was named in 
the last batch of silks only a month ago, died on 21st April. 
A familiar figure in the Bankruptcy Court for many years 
past (he was called in 1907), he was an unrivalled expert in 
the law and practice of the subject which he had mastered. 
His contributions to the Hailsham edition of Halsbury’s 
Laws of England and to the Encyclopaedia of Court Forms 
on this most intricate of subjects leave behind him a per- 
manent heritage of universal value to the profession and the 
bench. For 33 years he was a member of the Bar Council, 
and on the professional conduct committee there were few 
who were as expert. He also did notable work for years on 
the Council of Legal Education and the Council ot Law 
Reporting. 

Sir John Bennett 

SIR JOHN BENNETT, whose recently announced resignation 
at the age of seventy-one from the Vice-Chancellorship of the 
County Palatine of Lancaster will be regretted, has been 
Vice-Chancellor since 1936. He was called to the Bar at 
Lincoln’s Inn in 1900, and practised at the Lancaster 
Palatine Bar. In 1914 he published a work on the practice 
in the Chancery Court of the Palatinate. He served in the 
1914-18 war in France with the 21st Battalion of the 
Manchester Regiment. We wish him a speedy recovery 
from his present illness. 


The Nottingham Law Society 


In the seventy-third annual report of the proceedings of the 
Nottingham Law Society it is stated that members are now 
158 in number, that 9,879 copies of the Society’s Conditions of 
Sale were sold during 1947 as against 9,891 copies during the 
previous year, and that 250 income tax apportionment forms 
were sold during the year as against 150 during the previous 
year. The Department of Law at University College had 
22 students in 1946-47 and has 28 this session. Mr. H. A. 
Gray, LL.B. (solicitor), was appointed assistant lecturer in 
law in September, 1947. As a result of the campaign 
conducted by the Society after the recent recommendation of 
the Council of The Law Society that provincial law societies 
should conduct a recruiting drive 27 non-members have agreed 
to join The Law Society. Such good results encourage those 
who agree with the Council’s decision to put off the proposal 
for a poll on the subject of compulsory membership. The 
Society notes with regret that on 22nd December, 1947, the 
London Stock Exchange amended its rules so as to exclude 
solicitors from sharing in brokers’ commissions. The 
Nottingham Stock Exchange, in reply to a letter from the 
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President of The Law Society, wrote that the Exchange was a 
member of the Associated Stock Exchanges and was bound by 
the decisions of its council. 


War Damage Payments 


QuITE a number of grievances concerning the payment of 
war damage compensation were aired in the House of Commons 
on 13th April when Mr. JANNER asked the Financial Secretary 
to the Treasury how many applications for war damage were 
received after the expiration of the statutory time limit. 
Mr. GLENVIL HALL replied that the War Damage Commission 
had stated that no detailed figures were available. Three and 
a half million notifications had been accepted, of which several 
hundred thousand had been received out of time. Until a year 
ago no notification had been rejected because it was late, but 
since then the Commission had, in the public interest, felt bound 
to become increasingly critical of new notifications which were 
now accepted only in very exceptional circumstances. In 
answer to further questions, Mr. Hall said that cases where 
bona fide claims had been accepted by local authorities 
constituted a matter fraught with difficulty, but it was being 
considered. The Commission, he said, were at present making 
over 10,000 payments a week, the great proportion of which 
related to works done by small builders, and they had no 
evidence that their procedure caused any hardship to these 
builders. ‘‘ Proper cost ’’ was dependent on variable factors, 
such as the cost of materials and the level of wages, which 
in conjunction with the nature of the work made it impossible 
to issue a list of permissible charges. The criticism expressed 
by Mr. SKINNARD, that in a large. majority of cases recently, 
the disallowance on completed work has averaged {10 against 
the estimates of small builders, and that these niggling 
reductions would be obviated were general guidance available 
from the War Damage Commission, remained unanswered. 
One cannot help suspecting that this was because, at any 
rate to that part of his criticism which was factual, there is 
no answer. 

Apportionment of Value Payments 


IT is never easy to determine the extent of war damage 
under s. 12 (3) of the War Damage Act, 1943, to different 
proprietary interests in the same hereditament. An interest- 
ing reference under s. 32 (4) of the Act -which a solicitor, 
Mr. R. E. CosTELLo, initiated as sole executor of the late 
owner of leasehold interests in a hereditament (Estates Gazette, 
10th April, 1948) illustrates the point. In 1862, when the 
original ninety-nine years’ building lease of the land was 
granted, there were ten houses on it. The rent was a 
peppercorn rent for the first two years and a yearly rent of 
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£20 for the residue of the term. An underlease executed on 
the day after the lease sub-let two of the houses for ninety-nine 
years less ten days, without reservation of rent. In 1880 
there was an assignment again without reservation of rent, 
and a further assignment to the deceased in 1902 without 
reservation of rent. Mr. Costellostated that he had personally 
dealt with the estate of the deceased for twenty years and 
the name of a freehold owner was not brought to his notice 
till 1946 when the amount of the value payment was being 
negotiated. The amount of the value payment was fixed 
at £430. It was argued by counsel for the freeholders that 
there was a liability for ground rent, even though it had not 
been paid. Mr. LESLIE ARTHUR CHACKETT, architect and 
surveyor, gave his opinion that the value payment of £215 
for each house should be apportioned as to £43 to the freeholder 
and {172 to the leaseholder, basing this mainly on the value 
of the reversion and giving detailed figures in support. 
Mr. Costello argued that the freeholders would be estopped 
from saying that a ground rent was payable, and the value 
of the reversion was small. The tribunal decided that the 
proprietary interests of the freeholders and the leaseholder 
were depreciated in value by reason of war damage to the 
extent of £30 and £165 respectively in each of the properties. 


Legal Aid in Criminal Courts 


CLERKS to justices in England and Wales recently received 
Home Office Circular No. 79/1948 entitled ‘‘ Legal Aid in 
Criminal Courts,’”’ and dated 7th April, 1948. The circular 
recalls that the Rushcliffe Committee recommended that a 
slip informing defendants of the facilities available to them 
for legal aid should be attached to every summons issued in 
respect of offences where the defendant is liable upon convic- 
tion to be sentenced to imprisonment without the option of 
a fine. Slips have now been prepared for this purpose. The 
Secretary of State suggests that the slip be issued with all 
summonses for offences except those for comparatively 
trivial offences or minor infractions of the law in which no 
question of imprisonment is likely to arise. Supplies of the 
slip are also being provided to the police in pursuance of the 
recommendation that every person arrested and brought to a 
police station shall be handed a printed slip by the police 
officer taking the charge. The committee also recommend 
that where a defendant is committed for trial it should be 
the duty of the chairman of the court to advise him verbally 
of his right to apply for legal aid, and that the clerk should 
hand him a printed slip repeating that advice. The committee 
further recommend that where a person found guilty and 
not sent to prison asks whether he is entitled to appeal, it 
should be the duty of the clerk to the justices to hand him a 
printed slip telling him briefly how he can appeal and how he 
can obtain legal aid. Printed slips have now been prepared 
for this purpose. The slips are concise, informative and 
lucid, as they should be. Circulars have also been sent to 
Chief Constables, Clerks of Assize and Clerks of the Peace. 


Crime and Punishment 


A NotrTinGuHas solicitor, Mr. A. J. G. HARDWICKE, made an 
interesting suggestion for the reform of the criminal law when 
addressing the Nottingham and Nottinghamshire Prisoners’ 
Aid Society on 31st March, 1948. The suggestion was that 
those who sit in judgment on criminals should be allowed to 
fix the type of punishment but not its extent. ‘‘ The 
magistrate or judge,” he said, “ has no means of assessing 
how quickly a criminal will respond to reformative treatment. 
Therefore it might be well, if, when sentences are imposed, 
no time limit is laid down.” If a person was sent to prison 
for an indefinite period his release would be conditional upon 
moral progress during detention, and there would thus be 
added incentive towards reform. The case of each prisoner 
should be frequently reviewed by a prison board, which would 
include psychologists as well as doctors and social workers. 
Mr. Hardwicke’s proposal is in keeping with the most modern 
thought on the subject of the punishment of criminals. 
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Mr. Leo PaGE pointed out in “ Crime and the Community” 
in 1932 that the study of penology forms no part of 
the professional education of a lawyer in this country. 
“‘ Experience in the criminal courts,’’ he wrote “‘ is in itself 
no sufficient guarantee of the necessary knowledge.”’ It may 
not be too much to hope that in the near future the power 
in regard to such matters will be placed in the hands oj 
those whose expert knowledge has taught them how ty 
wield it. 
Development of Inventions Bill 

In the past many discoveries made in British laboratories 
and published in scientific journals have been seized and 
patented abroad so that this country has had to send royalty 
payments abroad to use its own inventions. An example 
is the ultra-violet radiation of ergosterol to produce vitamin D, 
The Development of Inventions Bill, read the first time on 
13th April in the House of Lords, proposes to alter this by 
setting up a National Research Development Corporation to 
which body the Board of Trade may make advances of up 
to £5 million within five years of its establishment, for working 
capital. The inventor with no resources or commercial 
backing of his own will be able to seek the assistance of the 
corporation in developing an invention which is worth while. 
The functions of the corporation include securing, where the 
public interest so requires, the development or exploitation 
of inventions which result from research by Government and 
other organisations financed by public funds, and of any other 
invention where it appears to the corporation that it is 
not being developed or exploited, or sufficiently developed and 
exploited, and to accept, acquire and hold rights in inventions, 
including new processes and techniques, and to grant or dispose 
of such rights for consideration or otherwise. Most solicitors 
have experience of genuine inventions lost to this country 
through lack of capital backing, as well as the wastage of 
capital on useless novelties. The Bill should do much to 
secure that complete use is made of the nation’s inventive 
genius. 


Town and Country Planning (Making of 
Applications) Regulations, 1948 


REGULATIONS made under ss. 102 (1) and 73 (1) of the 
Town and Country Planning Act, 1947 (S.I. 1948 No. 71], 
coming into operation on Ist July, 1948), provide that 
application forms in connection with bye-laws, planning and 
development charge will be obtainable from one office (the 
county borough council or the county district council 
for the area) and may be sent in together to the same office. 
This is an important step towards easing the process oi 
applying for the various permissions and determinations 
needed before development can take place. Circular No. 41, 
issued by the Ministry on 14th April, explains that when an 
intending developer needs bye-law consent, planning permission 
and determination of development charge he may wish to 
be able to apply on a single document, instead of by making 
separate applications. The present regulations make 1 
provision for this, and, therefore, developers will have to use 
the separate application forms for the present. The circular 
also contains detailed instructions as to how a system of 
separate forms might work. 


Recent Decision 


In Allingham and Another v. Minister of Agriculture and 
Fisheries on 12th April (The Times, 13th April), a Divisional 
Court (the Lorp CuHieF Justice and HUMPHREYS an 
PRITCHARD, JJ.), held that a direction to plant land with 
sugar beet for the 1947 season, given under reg. 62 (1) of the 
Defence (General) Regulations, 1939, and reg. 66, which 
authorised the Minister of Agriculture to delegate his powet 
to give directions under reg. 62 (1), was invalidly given, on the 
ground that the Bedfordshire War Agricultural Executivé 
Committee, to whom the Minister had validly delegated his 
power, had no power to delegate to their executive officer 
the power to select the land to be planted. The court held 
that the maxim “‘ delegatus non potest delegare’’ applied. 
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RECENT CHARITY CASES—II 


CONTINUING the survey of recent decisions on charities begun 
at p. 211, ante, some other cases lend themselves to brief com- 
parison in pairs. For instance, Re Lucas [1947] 2 All E.R. 773, 
and Re Moon’s Will Trusts [1948] 1 All E.R. 300, concerned 
the practicability or lapse of a gift which was otherwise valid as 
a charitable gift. In the former, a crippled children’s home, 
which was a legatee under the will of the testatrix, had been 
closed in her lifetime and before the date of the will, but 
without her knowledge. Under a scheme sealed by the 
Charity Commissioners the funds of the home had since been 
applied cy-prés to other purposes connected with crippled 
children. The gift was held to have lapsed and, there being 
no general charitable intention, to have fallen into residue 
notwithstanding the scheme, for (said Roxburgh, J.) the 
construction of a will could not depend on the existence or 
otherwise of a scheme. The scheme did not “clothe the 
home with legal immortality.” 

On the other hand, the church which the testator in Moon’s 
case had intended to benefit existed at his death, but was 
subsequently destroyed by enemy bombing during the lifetime 
of a tenant for life upon whose death the church was to take. 
Here the same learned judge held that there had been no 
lapse, because the time by reference to which the question of 
lapse was to be determined was the moment when the church’s 
entitlement arose, namely, on the death of the testator, and 
not that of the tenant for life. By agreement, however, a 
scheme was directed, since it was doubtful whether the church 
or the surrounding area which it served would be rebuilt. 

Jenkins, J., construed twc charitable gifts somewhat 
resembling each other in Re Eastes, deceased [1948] 1 All E.R. 
536, and Re Flinn, deceased (p. 232, post). In the first, the 
income of a fund was to be paid to the vicar and church- 
wardens of a named church “ to be used . . . for any purposes 
in connection with the said church which they may select, it 
being my wish that they shall especially bear in mind the 
requirements of the children in the said parish and I declare 
that in no circumstances shall they the said vicar and church- 
wardens use any portion of the said moneys in connection 
with the furtherance of overseas missions.’ The gift in 
Re Flinn, deceased, was a residuary bequest ‘“‘ to His Eminence 
the Archbishop of Westminster Cathedral London for the 
time being . . . to be used by him for such purposes as he 
shall in his absolute discretion think fit.” The points involved 
in Re Eastes to some extent embrace those which were relevant 
in Re Flinn, and we may base our examination of both 
decisions on the learned judge’s instructive and logical analysis 
in the former case. He marks the following stages :— 

(a) A gift to a vicar and churchwardens in the name of 
their office is a valid charitable gift ; 
(b) The gift in Re Flinn was, as a matter of construction, 

a gift to the archbishop in virtue of his office and not 

beneficially, and if that stood alone it would be a good 

charitable gift ; 

_(c) The addition to each gift of words importing a 
discretion in the donee as to the precise purpose to which 
it was to be applied did not destroy the charitable character 


Taxation 


of the gift. In so holding, Jenkins, J., followed Re Garrard 

[1907] 1 Ch. 382, which a year previously had been applied 

by Vaisey, J., in Re Norman [1947] Ch. 349. 

This disposed of Re Flinn, but in Re Eastes there remained 
further expressions to consider as follows :— 

(d) The words “in connection with the said church.” 
Here there was an apparent division of authority, Re Bain 
[1930] 1 Ch. 224 having upheld as charitable a bequest for 
“objects connected with” a named church, while in 
Re Davies (1932), 49 T.L.R. 5, a gift “to the archbishop 
for the time being of the Archdiocese of Cardiff for work 
connected with the Roman Catholic Church in the said 
archdiocese ”’ was held not charitable. Both were decisions 
of the Court of Appeal. Jenkins, J., preferred and followed 
Re Bain, chiefly on the ground that the gift in Re Davies 
did not relate to any specific church, but to work carried 
on by the Roman Catholic Church in a particular locality. 
“Parish work” is not, of course, necessarily charitable 
(Farley v. Westminster Bank, Ltd. [1939] A.C. 430), but 
purposes “in connection with the said church” are 
distinguishable from parochial activities. The former are 
confined to purposes connected with the church, its fabric 
and its services. In the construction of such expressions 
the context in the will can be important. For instance in 
Re Barker's Will Trusts (The Times, 15th April) gifts 
expressed to be “‘ for God’s work”’ were held to be effective 
charitable gifts in the light of references in the will to 
the Baptist church. 

(e) The reference to the requirements of the children of 
the parish. His lordship thought these words merely 
precatory, but that in any case they were capable of being 
satisfied within the scope of purposes pertaining to the 
fabric and services of the church. 

(f) The added direction as to foreign missions. This, 
like the other added expressions, had been relied on as 
intended to enlarge the meaning to be attached to “ purposes 
in connection with the said church,” for it purported to 
exclude something which would in any case be outside 
those purposes in a narrow sense. Jenkins, J., however, 
regarded the phrase as inserted ex abundante cautela. Apart 
from that he would have held that the furtherance of 
overseas missions might conceivably have been an incidental 
purpose connected with the church, had it not been for the 
direction in question. 

In the result, the gift survived all these tests and was held 
charitable. The necessity for its phrases’ to be investigated 
in turn, each having to endure a suspicious scrutiny, certainly 
reinforces a warning voiced by Roxburgh, J., in Re Strakosch, 
deceased [1947] 2 All E.R. 607, when he says: “ Although a 
testator can safely declare a trust for the benefit of a community 
without giving any further indication of the manner in which 
the benefit is to be conferred, if he departs from this safe path, 
his trust will fail unless it can be predicated of every mode of 
application which would fall within the ambit of the trust 
that it is not only beneficial to the community, but also 
charitable.” j.F. J. 


TAXATION IN LEGAL PRACTICE—VIII 


PARTNERSHIPS 


It is well known that according to the general law of England 
a partnership firm is not a persona, but merely a collection of 
separate persons or corporations bound together by contract 
and carrying on business with a view to profit. To the outside 
world the firm appears as a number of agents with authority 
to bind each other as principals. According to the strict 
legal view, ‘‘ a firm has no existence ... It is not correct 
to say that a firm carries on business ; the members of a firm 
carry on business in partnership under the name or style of 
the firm’ (per Farwell, L.J., in Sadler v. Whiteman (1910) 
1 K.B. 868, at p. 889). 


R.S.C. Order XLVIII A, enabling the bringing of an action 
by or against a partnership in the firm name and providing 
for disclosure of the partners’ names, is a mere expedient, and 
demonstrates on the one hand the incapacity of a firm in 
strict law to do or suffer an act, while on the other hand it 
indicates who are the real parties to an action so brought. 
Formerly it was generally necessary for the enforcement of 
rights against the assets of a firm for all the partners to be 
before the court. 

A further example of a device of expediency adopted by the 
Legislature for practical reasons is afforded by the treatment of 
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a firm as regards income tax on the profits of the trade or 
profession carried on by its members. For, so far as such tax 
is concerned, “‘a partnership firm is treated as an entity 
distinct from the persons who constitute the firm” (per 
Romer, L.J., in Watson & Everitt v. Blunden (1933), 18 Tax 
Cas. 402). Viscount Simon, L.C., in R. v. City Commissioners ; 
ex parte Gibbs [1942] A.C. 402, in arriving at the same conclu- 
sion, pointed out that in Scots law a firm is regarded as a 
juristic person and that in construing a taxing Act which 
applies to England and Scotland alike it is desirable to adopt 
a construction of statutory words which avoids differences of 
interpretation likely to produce inequalities in taxation as 
between citizens of the two countries. 

It will be well to examine the implications of the 
exceptional position of partnerships for tax purposes. 

The profits of a trade or profession are assessable to income 
tax on the person trading under Case I or Case II of Sched. D. 
Rule 10 of the rules applicable to those cases enacts : “‘ Where 
a trade or profession is carried on by two or more persons 
jointly the tax in respect thereof shall be computed and 
stated jointly and in one sum, and shall be separate and 
distinct from any other tax chargeable on those persons or 
any of them, and a joint assessment shall be made in the 
partnership name.” 

It is first to be observed that the question of the existence 
of a partnership is one of fact (Hawker v. Compton (1922), 
8 Tax Cas. 306), though to the extent that the construction 
of a document may be involved it may include a question of 
law. The mere existence of a partnership agreement will 
not, however, conclusively prove that a partnership exists 
in fact (Dickenson v. Gross (1927), 137 L.T. 351). Similarly, 
assuming a partnership, whether or not it in fact trades in 
the income tax sense in a particular year of assessment is a 
question of fact (Hillerns & Fowler v. Murray (1932), 146 
L..T. 474). 

Rule 10 goes on to provide that the precedent partner as 
therein defined shall make and deliver a statement of the 
profits or gains of such trade or profession, on behalf of himself 
and the other partners, and declare therein the names and 
residences of the others. This statement is additional to the 
returns which the individual partners are elsewhere in the 
Acts required to make of their own incomes, but as regards 
any partner other than the precedent partner he may in such 
return merely notify the fact that he is a partner without 
returning the profits of the firm, though there is power for the 
Commissioners to require a full statement from every partner 
(r. 10 (4)). 

The assessment, then, is to be on the partnership. But the 
normal assessment of trading profits on an individual trader 
allows in practice for such reliefs as he may be entitled to which 
have not been allowed to him on other income or by way of 
repayment. By the Income Tax Acts, however, most 
reliefs and allowances are conferred only on individuals. 
Such deductions as are permissible within the framework of 
the rules of Cases I and II (for instance, expenses properly 
incurred in earning the profit, depreciation, wear and tear) 
are allowable to a partnership as to any other trader. These 
reduce gross receipts to taxable profits. Relief on account of 
losses is also claimable by a partnership. Not so, obviously, 
such reliefs as the personal and children’s allowances; nor 
is earned income relief claimable except by an individual. 
Hence s. 20 of the Income Tax Act, 1918, which as amended 
provides that a number of categories of taxpayer having joint 
interests, including partners carrying on a trade, profession or 
vocation together who are entitled to the profits thereof in 
shares, may claim any allowance or deduction, according to 
their respective shares and interests. 

To sum up the scheme of these provisions: first, the 
precedent partner is to render the statement under r. 10, 
though if he makes default the Commissioners may assess 
to the best of their judgment. In obedience to that rule an 
assessment to income tax is made on the partnership, taking 
account of the aggregate of such of the allowances which the 
individual partners have claimed as they have not received 
against other taxable income. The tax so assessed, on the 
assessment becoming final, is a debt of the firm, all persons 
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who were partners at the time the liability was incurred 
being jointly liable in accordance with the general law of 
partnership (Partnership Act, 1890, s. 9). Any intimation 
by the inspector of the shares in which the partners should 
bear the tax as between themselves under the terms of the 
partnership agreement naturally does not affect the legal 
liability of the firm and its partners for the whole tax. 

Sur-tax, like relief, is the concern of the individual. Both 
are founded on the same statutory conception of total income 
(see Finance Act, 1927, ss. 38, 40). Therefore the individual 
partner is responsible for any sur-tax chargeable on his total 
income including his share of profits from the partnership. 
The figure returnable is the amount to which he is entitled 
during the year of assessment, not the amount actually 
received (Lewis v. C.I.R. [1933] 2 K.B. 557). 

The provisions with regard to the succession to a trade 
or profession have caused a particular difficulty in the case 
of partnerships. Viscount Simon reminds us in Gibbs’ case, 
supra, that unless the income tax code provided some 
mitigation the Crown would be entitled, on a change taking 
place in the constitution of a firm during a year of assessment, 
to demand the whole amount of the tax from a new partner 
who was admitted to the partnership towards the end of the 
year. This might operate with special hardship in view of 
the fact that the statutory assessable profit for one year is 
normally based on the actual profit of the previous year. 
The change in the partnership may well in itself have caused 
a drop in the profits. The same possibility of hardship is 
present in the case of a concern carried on by an individual 
which changes hands during a year of assessment. Accordingly 
r. 9 of Cases I and II provides for an apportionment of the 
assessment on a time basis “‘ if a person ceases within the year 
of assessment to carry on the trade, etc., and is succeeded 
therein by another person.’’ The actual point decided in 
Gibbs’ case is that the condition of this rule is satisfied by the 
admission to an existing partnership of an additional partner. 

But there is another rule which is relevant in this 
connection, and which the House of Lords in Gibbs’ case found 
it difficult to reconcile with r. 9. It is r. 11, as recast in 1926. 
Paragraph (1) of r. 11 applies where, on a change in the 
control of a business, whether on a reconstitution of a partner- 
ship or where an individual trader continues the trade in 
partnership with others, one or more of the persons formerly 
engaged in the business continues so to be engaged ; r. 11 (2) 
deals with a succession by a person (including a partnership) 
to a business in circumstances where there is no such 
continuance. In the former case the tax is to be computed 
as if no such change had taken place unless all the persons 
engaged in the business before and after the change give notice 
within twelve months after the change requiring that the 
trade shall be treated as discontinued and a new trade set up ; 
the latter case requires no such notice, the predecessor's 
tax being computed as if he had discontinued, and the 
successor’s as if he had commenced the trade when he 
succeeded to it. 

The piecemeal enactment of these rules has resulted in 
r. 11 (2) covering a good deal of the ground which would 
fall within r. 9 if the latter were read alone. The result of 
the speeches in the House of Lords seems to be as follows :— 

(1) If no person continues in the trade, the cessation 

provisions apply (r. 11 (2)). 

(2) If there is a continuance by any person or persons— 

(a) the cessation provisions apply on due notice being 
given by all those concerned (proviso to r. 11 (1)) ; 

(b) in default of such notice the assessment is to stand 
as if no change had taken place (r. 11 (1)), and an 
apportionment under r.9 isto be made. ‘‘ If we imagine,” 
says Viscount Simon, at p. 413, ‘a case in which the 
profits of the trade actually made in the year of assessment 
greatly exceed the assessed profits derived from the past, 
it might not at all suit the partners to make use of 
[the proviso to] subs. (1) of r. 11, for they would thereby 
bring upon themselves much heavier claims for tax at 
once. In such a case the partners would much prefer 
to have the smaller total divided by the machinery of r. 9.” 
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Company Law and Practice 


A RESOLUTION 


CLAUSE 5 in Pt. II of Table A to the new Companies Bill is 
a clause the effect of which is by no means clear. It provides 
as follows : ‘‘ Subject to the provisions of the Act, a resolution 
in writing signed by all the members for the time being entitled 
to receive notice of and to attend and vote at general meetings 

. Shall be as valid and effective as if the same had been 
passed at a general meeting of the company duly convened 
and held.”’ 

Before examining more closely the probable effect of this 
article it will be as well to review a number of the cases in 
which the question whether a company could act otherwise 
than at a duly constituted meeting has been discussed. 

In Re British Seamless Paper Box Co. (1881), 17 Ch. D. 467, 
the question was whether certain shares which had been 
issued by the company for a consideration other than cash to 
the directors were to be treated as fully paid up. The case 
appears to have been decided on the footing that the 
transaction was a perfectly honest one, but Cotton, L.J., in 
his judgment, after saying that the rule that directors should 
not make a profit for themselves was inapplicable as all the 
members knew all about it, went on to say: ‘ Then there 
was a general meeting of the company. I doubted at first 
whether, if there had been no general meeting, the transaction 
could have been considered to have been confirmed by the 
company. But there was a general meeting and _ the 
transaction was approved by it.” 

The view suggested by this dictum, namely, that a company 
can only be bound by its members when corporately assembled 
and not by the individual consents of the members, is strongly 
supported by the judgment of the Court of Appeal in Re George 
Newman & Co. (1895) 1 Ch. 674, which was delivered by 
Lindley, L.J. In it the lord justice said: ‘‘ But even if the 
shareholders in general meeting could have sanctioned the 
making of these presents, no general meeting to consider the 
subject was ever held. It may be true, and probably is true, 
that a meeting, if held, would have done anything which 
Mr. George Newman desired ; but this is pure speculation, 
and the liquidator, as representing the company in its 
corporate capacity, is entitled to insist upon and to have the 
benefit of the fact that, even if a general meeting could have 
sanctioned what was done, such sanction was never obtained. 
Individual assents given separately may preclude those who 
give them from complaining of what they have sanctioned ; 
but for the purpose of binding a company in its corporate 
capacity individual assents given separately are not equivalent 
to the assent of the meeting.”’ 

The lord justice went on to say that the company was 
entitled to the protection afforded by a duly convened 
meeting and a resolution properly considered, carried and 
recorded, but even if this view be the correct one (and, as we 
shall see, considerable doubt has been subsequently thrown 
upon it), it would, of course, be open to a company to waive 
its right to the protection mentioned by the lord justice. It 
would, it is conceived, be perfectly open to a company to 
provide by its articles that a decision of even a non-member 
was to be the equivalent of a resolution of the company in 
general meeting, at any rate on questions where a resolution 
in general meeting is not required by the Companies Act. 
If this be right, then it clearly follows that an article in the 
terms of the clause set out above will justify the company 
acting on a resolution signed by all the members as if it were 
a resolution of the company in general meeting, at least in 
cases where the Companies Act does not require a resolution 
of the company in general meeting. 

The principle, however, which was so firmly declared in 
Re George Newman & Co. was severely shaken by another 
decision of the Court of Appeal in Re Innes & Co. {1903} 
2 Ch. 254. In passing, it is interesting to observe that in this 
case, as well as in the other cases referred to above, the 
companies in question were referred to as “‘ private companies,”’ 
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although it was the Act of 1900 which was the first statute 
to draw a distinction between different classes of company, 
and it exempted from certain of its provisions any company 
where there was no invitation to the public to subscribe for 
its shares, although it did not use the expression “ private 
company.” 

After the passing of that Act the expression was presumably 
used to indicate such companies, and presumably also had 
been used for that purpose before that date. One must, 
however, respectfully agree with the remark of Cozens 
Hardy, L.J., in this case that, on principle, it was not easy 
to appreciate the distinction between a private company and 
a public company. It would probably now be held to be the 
case that the distinction between a_ present-day private 
company and any other company is only such distinction as 
is expressly drawn by the Companies Act, and it may therefore 
well be that in so far as any of the earlier cases on the present 
question proceeded on that distinction they were decided on 
a principle that has subsequently turned out to be incorrect. 

The case of Re Innes & Co. was substantially decided on 
another point, but in his judgment Cozens Hardy, L.J., said 
that the authorities had, in his view, decided that knowledge 
and acquiescence of all the shareholders not manifested by 
any formal resolution of the company in general meeting 
sufficed to condone a breach of trust in the event of the 
subsequent winding up of the company, but there is no 
indication as to what authorities he was referring in support 
of this proposition. Further, Romer, L.J., in the course of 
the argument, appears to have suggested that the only reason 
why a general meeting was necessary in Ke George Newman 
and Co. was that some of the members were infants. 

Tnat case has subsequently been distinguished on other 
grounds. For example, in Re Express Engineering Works 

1920} 1 Ch. 466, Lord Sterndale, M.R., said that there the 
transaction was ultra vires, and in this later case it was held 
that where all the members of the company, being the 
directors, purported to pass a unanimous resolution as 
directors, yet it was nevertheless equivalent to a resolution of 
the company in general meeting. As Warrington, L.J., said : 
‘It was competent to | the shareholders} to waive all formalities 
as regards notice of meetings, etc., and to resolve themselves 
into a meeting of shareholders and unanimously pass the 
resolution in question.” In Parker & Cooper, Ltd. v. Reading 

1926) Ch. 975, Astbury, J., stated that where a transaction 
is honest and intra vires, he took the view that it could not 
be upset if the assent of all the corporators is given to it, 
and he said he did not think it mattered in the least whether 
that assent was given at different times or simultangously. 

It is true that he also said that he took that view “ especially 
if it is for the benefit of the company,” though it is not easy 
to see what he meant by these words. In the ordinary cases 
where it has been sought to say that a resolution was not 
passed in the interests of a company the courts have been 
careful to say that they will not enter into the merits of the 
question, but that if a thing has been properly approved by 
the company in general meeting, that will, so far as the courts 
are concerned and in the absence of special circumstances, 
show that the act was in the interests of the company. It 
seems most unlikely, if Astbury, J., had had his attention 
called to the point, that he would have used any words which 
implied that in a case where the corporators did not actually 
meet but assented independently, the court was to impose an 
objective test and to express its own opinion as to whether or 
not the act in question was in the interests of the company. 

The remaining case to which reference should be made on 
this point is Re Oxted Motor Co. (1921) 3 K.B. 32, which is 
concerned with the passing, not of a resolution of the company 
in general meeting, but of a resolution required to be passed 
as an extraordinary resolution ; but it will be convenient to 
deal with that case in another article at the same time as is 
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considered the effect of the opening words of the clause of 
Table A under consideration, viz. : ‘“‘ Subject to the provisions 
of the Act.” 

The cases referred to already appear, however, to establish 
that an ordinary resolution passed in the manner indicated in 
the clause would be binding on the company, so long, at any 
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rate, as no formalities relating to a resolution of that kind were 
required by the Act, and probably, on the authority of 
Parker & Cooper, Ltd. v. Reading, that that would be the case 
whether or not the company’s articles contained a clause of 
this kind. 

>. 


EXCHANGE OF CONTRACTS 


A RECENT case which came to my notice indicated the existence 
of some misconceptions on the effect of the decision in Eccles v. 
Bryant '1948| Ch. 93. Few branches of the law provide a 
more constant stream of problems than that relating to the 
formation of contracts for the sale of land and the evidence 
required to support an action founded on such contracts, 
and for this reason a clear appreciation of this important 
decision seems to me to be vital. 

The facts, very shortly, were as follows. The vendors 
agreed to sell a house to the purchaser “ subject to contract,” 
and the parties then referred the matter to their respective 
solicitors. In due course the vendors’ solicitors informed the 
purchaser’s solicitors by letter that their clients had signed 
their part of the contract. In reply, the purchaser’s solicitors 
sent the part of the contract signed by their client, and 
requested the vendors’ solicitors to return in exchange the 
part signed by the vendors. The vendors changed their 
minds and did not forward their part of the contract. The 
purchaser instituted an action for specific performance, 
which was decreed in the court of first instance, but this 
judgment was reversed in the Court of Appeal. The grounds 
for the decision on appeal were that, in the absence of some 
stipulation to the contrary, it must be assumed that the 
parties contemplated that the formation of their contract 
would take place on the customary lines. The custom in 
this respect is that the parts of the contract duly signed by 
each party shall be exchanged, either at an interview between 
the parties’ respective agents, or by post, and im this case 
there had been no such exchange. Until such exchange 
takes place, there is no concluded contract. 

Two points may be stressed in connection with this decision. 
In the first place, it is concerned solely with the formation 
of contract, and not with the evidence which is required by 
statute to support a contract for the sale of land. Both 
parties had signed a part of the contract, and there would have 
been no question of the existence of a sufficient memorandum 
had there been a concluded contract for which evidence was 
required. In the second place, the decision is relevant only 
in connection with agreements “subject to contract,” a 
point which is so obvious as hardly to seem worth mentioning 
immediately after a summary of the decision, but which 
may escape notice where the facts are not so simple. 

At the present time purchasers, in their eagerness to secure 
a house, tend to approach a prospective vendor direct, and 
even if the result of the parties’ preliminary informal negotia- 
tions is subsequently referred to the respective solicitors 
on either side for attention, there is a constant danger that the 
parties themselves will still remain in touch and enter into 
subsidiary or parallel agreements of which their legal advisers 
remain in ignorance. This is what happened in the case 
which prompted this “ Diary.”” The facts were, up to a 
point, identical with those in Eccles v. Bryant, supra, except 
that the vendor had not signed his part of the contract before 
refusing to exchange contracts. In the verbal treaty which 
ensued between the parties, however, the vendor again 
changed his mind and assented by telephone to a written 
offer made by the purchaser to buy the house at the price 
originally agreed upon. This written offer made no mention 
of the agreement being “ subject to contract,’ and I think 
it would be difficult to argue that any such term must be 
regarded as having been incorporated in the later agreement 
from the earlier agreement, when the former was clear on all 
essentials and was silent on the point. On the question 
whether the vendor was bound to sell or not, his solicitor 
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suggested that the case was covered by Eccles v. Bryant: 
supra, on the ground that the second agreement must have 
followed the terms of the first, and that as the vendor had 
never signed his part of that contract or sent it to his solicitors 
for exchange (having once again received a better offer for 
the house) he was under no liability. In my opinion this is an 
unjustifiable conclusion. The effect of the parties’ second 
agreement was a novatio, and the vendor's real defence lay, 
not in the application of the rule relating to exchange of 
contracts, but in the fact that the vendor had never signed a 
memorandum in respect of either agreement sufficient to 
satisfy s. 40 of the Law of Property Act, 1925. That is 
quite another matter. 

The matter ended satisfactorily from the vendor’s point of 
view, but it is interesting to speculate upon the possibilities 
had the circumstances been slightly different. For example, 
if a deposit had been paid by the purchaser to the vendor on 
the occasion of the first agreement between them, and a 
receipt then given which sufficiently identified the parties, 
the subject-matter of the sale and the price, and had this 
deposit still remained in the hands of the vendor at the time 
of the second agreement, the defence under s. 40 would not, 
in my opinion, have been open to the vendor. The fact that 
the memorandum would, on this footing, have been given 
before the only binding contract had been concluded between 
the parties is not necessarily fatal to this view (Reuss v. 
Picksley (1866), L.R. 1 Ex. 342). Or, to take another 
possibility, the vendor might have signed his part of the 
original contract but refused to exchange it. His signature 
can have no effect as regards the original agreement between 
the parties, if it was a term of that agreement that it should 
be subject to contract, but his subsequent action in reopening 
negotiations with the purchaser and his final assent to the 
offer made by the purchaser may perhaps be construed as a 
ratification, to that extent, of the indisputably sufficient but 
previously nugatory memorandum. There is no case in the 
books that I am aware of sufficiently analogous to cite as 
certainly, or even sprobably, covering such a proposition ; 
but the principles on which ratification of memoranda given 
under s. 40 rest are very wide (see, e.g., Koenigsblatt v. 
Sweet {1923| 2 Ch. 314). Considerations of this nature only 
go to show that almost every case raising questions regarding 
the formation of contract and the parallel problems which 
arise under s. 40 deserve the closest scrutiny. 

To revert to Eccles v. Bryant, supra, it was not necessary 
for the purposes of that case to decide at what point of time 
an exchange of contracts by post takes place, but this question 
was canvassed obiter. Lord Greene, M.R., suggested two 
possible conclusions: the contract comes into existence 
either when the later of the two parts of the contract is put 
into the post, or when both parties (or their agents) receive the 
parts destined for each of them respectively. Cohen, L.J., 
expressed himself in favour of the former view. This view 
is in consonance with the principles regulating the formation 
of contracts by post generally, and as it is the more 
convenient of the two alternatives it will, I think, probably 
be accepted if the point ever comes up for adjudication. 


Arising out of some recent remarks of mine on the stamp 
duty on settlements, a correspondent has sent me an 
interesting example of the extreme lengths to which the 
decision in Onslow yv. I.R.C. {1891} 1 Q.B. 239 has been 
pushed. A testator settled his residue on his children in 
equal shares for life, with remainder as to each child’s share 
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to each child’s issue as that child should appoint, and in 
default of appointment to each child’s children in equal 
shares. In default of issue, each child’s share was to accrue 
to the other shares and be held on the corresponding trusts. 
Of the testator’s six children three had children at the material 
time; of the other three A was unmarried and a monk, 
B was a childless widower and C was a spinster ; and all were 
well over fifty years of age. A grandson of the testator, the 
only child of his mother, settled his interest under the 
testator’s will by marriage settlement. Duty was claimed at 
5s. per cent. on the holdings representing the settlor’s mother’s 
share and on one-third of the capital values of the shares of 
A, B and C. As a “ concession ’’ the prospective liability of 
A, B and C to estate duty on their respective shares was 
allowed as a deduction in the valuation of those shares. 

As regards the settlor’s mother’s share, the settlor’s interest 
was vested but liable to be divested by the exercise of the 
power given to the mother which the mother is at liberty to 
exercise in favour of issue generally. The claim is, therefore, 
in my opinion, well founded in view of Onslow v. I.R.C., 
supra. As regards the other part of the claim, the position 
is not so easy to determine. Much depends on the terms of 


Landlord and Tenant Notebook 





THE SOLICITORS’ 


JOURNAL [Vol. 92] 229 

the accruer clause in the testator’s will, for it is on the 
construction and subsequent operation of that clause that 
the settlor’s interest in the shares of which A, B and C were, 
at the time of the marriage settlement, life tenants, must 
ultimately depend. In this case the testator had directed 
that accrued shares should be held on the trusts to which the 
original shares were subjected by the terms of his will; and 
the eventual result would seem to be that, should A, B and C 
die childless, one-third of each of their shares will accrue to 
the settlor’s mother and fall to be treated as part of her 
original share. The settlor’s interest in the shares of A, B 
and C is, therefore, in effect contingent on A, B and C having 
no children ; and here again I think the principle of Onslow 
v. I.R.C. covers the claim. But this example does show the 
absurdity of that decision, in that whatever benefits the 
settlor may eventually derive under the accruer provisions 
will inevitably be reduced by the incidence of estate duty. 
The certainty of such diminution should not, on any reasonable 
interpretation of the Stamp Act, be the subject of any 
“ concession,’’ but should constitute a right on the part of the 
person chargeable to stamp duty to value his interest on an 
actual, and not purely notional, basis. “ABC” 


SUB-TENANT OR LODGER SURVIVING TENANT 


Tue decision in Neale v. Del Soto |1945) K.B. 144 (C.A.) 
has been subjected to a good deal of criticism as being at 
variance with the intention of the Increase of Rent, etc., 
Restrictions Acts. Much of this criticism has been of a political 
or sociological, rather than of a legal nature; but it is 
interesting to note that the Ridley Committee, on which all 
points of view may be said to have been represented, and which 
had nearly concluded its deliberations on the Acts when the 
decision became known, was somewhat taken aback by the 
result. Nevertheless, the authority has of course been 
accepted as a correct exposition of what the Legislature’s 
words mean; and a glance at pp. 182-185 of the 
“Conveyancers’ Year Book” for 1947 will show ‘how many 
attempts, successful and unsuccessful, have been made to 
apply it. 

Sut those who deplore the decision for the reasons indicated 
may perhaps agree that it has helped to remedy what they 
may consider a different defect in the Acts, which possibly 
extend rather more protection to sub-tenants than was 
actually intended. It is true that sub-letting in breach of 
covenant is a ground for possession: but many landlords 
affected by the Acts are such as never give restriction on 
alienation a thought when letting, or who all too readily waive 
a breach of such restrictive provisions (see Wright v. Arnold 
1946} 2 All E.R. 616 (C.A.)). And the vital enactment is 
that contained in s. 15 (3) of the Act of 1920: ‘‘ Where the 
interest of a tenant of a dwelling-house to which this Act 
applies is determined, either as the result of an order or 
judgment for possession or ejectment, or for any other reason, 


any sub-tenant to whom the premises or any part thereof 


have been lawfully sub-let shall, subject to the provisions of 
this Act, be deemed to become the tenant of the landlord 
on the same terms as he would have held from the tenant if 
the tenancy had continued ”’. 

Those who consider that Neale v. Del Soto worked an 
injustice may perhaps not withhold sympathy from a landlord 
who, on the determination of a tenancy, finds that part of the 
property is occupied by one who claims to be sub-tenant 
thereof, it may be at a small rent. Probably his Advisers will 
recommend immediate inquiries centring on the question 
of kitchen-sharing, and if it appears that the premises as a 
whole contain but one kitchen, prospects are brighter than 
otherwise (see the Year Book cited, and 91 Sot. J. 215). 
And as it is in such circumstances that the landlord is likely 
to suffer most by having the claimant thrust upon him as a 
tenant and being unable to dispose of the rest of the house, 
perhaps it will be agreed that this is as it should be. 

The distinctions between what has been called a ‘ Neale 
and Del Soto’”’ tenant and a protected tenant has, in this 


connection, become rather more important since Oak Property 
Co. v. Chapman {1947| 2 All E.R. 1 (C.A.) showed that not 
only a contractual, but also a statutory tenant, may effectively 
sub-let part of a controlled dwelling-house. And what I 
propose to deal with next is this: when, as is often the case, 
the landlord is confronted with the problem as the result of 
the death of his tenant, his course of action (assuming that he 
has evidence that the claimant is a mere “ Neale v. Del Soto ”’ 
tenant) must be carefully considered. 

For, assuming that a “ Neale v. Del Soto”’ tenant is ‘not a 
tenant at all but a licensee, and that the death of his licensor 
terminates the licence (I will revert to these points later) 
the death of the tenant if he was a contractual tenant does 
not terminate the tenancy. If the tenancy had been converted 
into a statutory one by, say, the giving of a notice to quit 
or the increase of rent, and there is no relative qualified by 
s. 12 (1) (g) of the Act of 1920, then, as was pointed out 
recently in Thynne v. Salmon [1948) 1 All E.R. 49 (C.A.) 
(see 92 Sot. J. 93), the purely personal right being incapable 
of transmission, there is nothing which can vest in any one, 
It follows that the “Neale v. Del Soto’’ tenant, if he does not 
give up possession, becomes a trespasser ; and it is important 
that the landlord who aspires to recover the house should be 
made aware of this, and that if he does accept any payments 
he should make it quite clear that he is temporarily continuing 
the arrangement made with the deceased, and avoid calling 
those payments “rent.’’ For it is easy to see how de facto 
enjoyment of exclusive possession of a kitchen may develop 
into de jure enjoyment thereof. In a recent county court case 
a landlord so guided succeeded in recovering possession ; and 
before I leave this point I may mention that I said 
“ converted into a statutory one... by... the increase of 
rent,’’ and not “‘ by the giving of a notice of increase of rent ”’ 
advisedly, for Summers v. Donohue [1945] K.B. 376 (C.A.) and 
Re Swanson’s Agreement [1946] 2 All E.R. 628 (C.A.) between 
them warrant the proposition that though no notice can be 
proved, and probably even if none was given, the conversion 
into statutory tenancy will normally have resulted. 

If, however, the tenant died a contractual tenant, there 
can be no question of proceedings for trespass being brought 
by the landlord while the tenancy subsists; for he is not 
entitled to possession. In Thynne v. Salmon, Tucker, 
L.J., delivering the majority judgment, said ‘ whether 
para. (g) of s. 12 (1) of the 1920 Act may apply in the case of a 
contractual tenant on whose death no executor or administra- 
tor is ever appointed, it is not necessary to decide.” But the 
recent decision in Smith v. Mather (reported at p. 231 of this 
issue) at least shows what should be done if the tenancy is a 
periodic one. The deceased protected tenant was a contractual 
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one in that case, and she died intestate ; no grant of admini- 
stration having been made, the landlord served notice to 
quit on the President of the Probate, Divorce and Admiralty 
Division of the High Court, he being, by s. 55 (1) (xv) of the 
Administration of Estates Act, 1925, the “ probate judge ”’ 
in whom, until administration is granted, the estate vests by 
virtue of s. 9 of that Act. The Court of Appeal, over-ruling 
the county court judge, held that this entitled the landlord 
to possession against the children who had resided with the 
deceased. What would happen if before or after action 
brought they obtained a grant is, I presume, another of those 
intriguing hypothetical questions not gone into. 

I have assumed (and this was accepted in the recent county 
court case to which I referred) that the death of the grantor 
of a “ Neale v. Del Soto tenancy ”’ terminates the rights of 
the grantee. This, of course, depends on the validity of the 
proposition that such a grantee is but a licensee, and brings 
one back to a point to which I have from time to time drawn 
attention in this ‘“ Notebook ’’: what was actually the ratio 
decidendi of that famous case ? Was it that what was let was 


TO-DAY AND 


LOOKING BACK 
EvEN in the brief entries in the records of the Inns of Court 
personal differences sometimes stand out with amusing 
distinctness. For example, on 24th April, 1657, the Middle 
Temple Benchers ordered that ‘Mr. John Wilson, one of the most 
ancient of the Utter-Bar, shall show cause to Mr. Treasurer why 
he debars Mr. W. Cherry, his chamber-fellow, of the use of his 
chamber. He shall also be asked to pay his arrears and what 
woman it is that lodges in his chamber.”’ (The previous May, 
William Cherry had been admitted ‘“ to the chamber of Messrs. 
John Wilson and Edward Manlove, both of the Utter-Bar, in 
Brick Court, a ground chamber, on surrender by the latter ”’ 
on payment of a fine of {2 10s.). In May, 1657, a further step 
in the dispute was taken when it was ordered that Wilson should 
deliver to Cherry the possession of part of the chamber “ and 
remove his wife from his own part.’’ The question of his arrears 
was left over, evidently as a weapon of negotiation, for, a month 
later, it was ordered that they should be remitted, ‘‘ provided he 
delivers possession of Mr. Cherry’s part of his chamber by Monday 
night next.’’ The last we hear of the dispute is in October, 
when John Troughton was admitted to the chamber on John 
Wilson’s surrender of his interest. Accommodation had long 
been short in the Inns. In 1574 the four Societies had jointly 
ordered “ that no more in number be admitted from henceforth 
than the chambers in the Houses will receive after two to a 
chamber ’”’ and this sharing was long the general practice. 
JUSTICE IN EDINBURGH 

Now that travel beyond the seas calls for more serious thought 
or more string-pulling than formerly, there is some comfort in 
being able to cross quite simply and naturally the frontier beyond 
which lies the northern kingdom of Scotland. Perhaps the 
casual London tourist does not experience the clear, sharp sense 
of being in a capital geographically more remote than Paris or 
Brussels, but the lawyer appreciates to the full the distance 
which separates the Law Courts in the Strand from the Parliament 
House behind St. Giles’s, for the legal systems administered in 
the two places are, both in principle and practice, utterly 
unrelated, save for a few modern statutes more or less shared in 
common and a certain reconciling influence shed from aloft by 
the House of Lords. During the Easter Vacation, I took the 
opportunity of seeing how Scottish justice keeps her working 
quarters. Behind St. Giles’s in the High Street and forming a 
long quadrangle, with the ancient church shutting in the northern 


The Lorp CHANCELLOR will take the chair at the eighth 
Clarke Hall lecture in the New Hall of Lincoln’s Inn at 4.30 p.m., 
on Tuesday, 4th May, when Mr. Justice Birkketr will speak on 
“Criminal Law: Problems of Punishment.’’ Admission is by 
invitation. 

The Council of The Law Society announce that 2558 out of 
400 candidates passed the Final Examination held on 8th, 9th 
and 10th March. The Sheffield Prize has been awarded to 
Mr. J. H. Craik, LL.M., and the John Mackrell Prize to Mr. J. 
Marshall. At the Trust Accounts and Book-keeping Examination 
held) on 12th March, 310 out of 554 candidates’ were 
successful. 
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not let as a separate dwelling, or that what was granted was 
not a tenancy ? MacKinnon, L.J., in Cole v. Harris [1945) 
K.B. 474 (C.A.), showed clearly that in his opinion there was 
in these cases “ no demise at all,”’ the grantee being a lodger 
and licensee ; on the other hand, there seems no reason why 
a grant conferring the right of exclusive occupation of a set 
of living-rooms plus joint use of kitchen should not amount 
to a tenancy, though not a tenancy of a dwelling. Conse- 
quently, if any “‘ Neale v. Del Soto”’ tenant should, on the 
death of his grantor, set up that he was indeed a sub-tenant 
and thus protected by s. 15 (3) as set out in my second 
paragraph, it would be necessary to be prepared to reason 
that that provision contemplated sub-tenancies of separate 
dwellings only. A sound analogy could, I think, be drawn 
between the position and that examined in Signy v. Abbey 
National Building Society {1944) K.B. 449 (C.A.), which 
decided that standard rent cannot be determined by reference 
to rent under a letting which did not bring the premises 
within the protection of the Acts. 


R. B. 


YESTERDAY 


side, is an early 19th-century building of grey Edinburgh stone, 
Its curving cloister produces something of a collegiate atmosphere. 
An equestrian statue of Charles II masquerading as an imperial 
Roman prances beside the church. Near him two letters and 
a date let into the carriage-way, “‘ 1. K. 1572,” are all that mark 
the grave of the mighty Knox, for most of the site was once the 
graveyard of St. Giles’s. In this quiet spot is the Court of 
Session (corresponding to our own High Court) and the Justiciary 
Court (corresponding to our Central Criminal Court). 
THE PARLIAMENT HOUSE 

Now this building is not what it seems, for embedded within 
it, incorporated in the western wing, is the old Parliament House 
erected between 1632 and 1636, an affair of sculptures and 
turrets and irregular pinnacles. With a ruthlessness worthy of 
the 20th century, this venerable monument was defaced, to the 
lasting regret of succeeding generations. In accordance with 
the best municipal and governmental aesthetics, the stone-work 
was cast on the rubbish heap. Some of it was retrieved by 
Walter Scott and found its way to Abbotsford : some was rescued 
by other hands. Still, buried though it be, the old hall, 122 feet 
long by 40 feet broad, where sat the Scottish Estates and where 
Bonnie Dundee addressed the Lords of Convention, is yet the 
heart and centre of the building. Its most striking feature is 
the roof with its elaborate beams. Round the walls, crowding 
rather too thickly, are the portraits and statues of the great 
legal figures of the past. In the tall windows are their coats of 
arms, save that the great southern window is filled with a 19th- 
century representation of the foundation of the College of Justice 
by an early King James. Time has noticeably darkened the royal 
complexion and at one time he became known as Haile Selassie 
(“I love Selassie, bonny, bonny Selassie ’’), This hall is the 
Outer House to which judges would come from the Inner House 
to take the proofs of witnesses. It is now a veritable salle des 
pas perdus where all and sundry wait for their cases to come on. 
From it opens that part of the Advocates’ Library which has not 
been annexed to the Scottish National Library. As with the 
Irish Bar, the advocates work not in chambers but in the library 
The corridors, rather reminiscent of the corridors of Somerset 
House, let into courts with nothing of the extravagant Gothicisms 
of the Strand. The benches and woodwork are light in colour 
and plain in design. Fireplaces for the judges at the end of the 
bench add a domestic touch. Indeed, the pleasantest thing 
about the whole place is that very domestic, friendly atmosphere. 


A course of lectures on Industrial Law, designed for administra- 
tive and executive staffs, will be given by Mr. H. Samuels, M.A., at 
14 Hobart Place, Westminster, London, S.W.1, Headquarters of the 
Industrial Welfare Society, on Mondays, 26th April and 3rd and 
10th May, from 5.30 to7.0 p.m. The lectures will have special 
reference to recent legislation and the subjects will include Employ- 
ment Contracts, Regulation of Wages and Hours, Factories Act, 
Truck Acts, Employers’ Liability, Workmen’s Compensation and 
Industrial Injuries. Each lecture will be followed by questions and 
discussion. Fees for the course are; executives of member firms of 
the Society, 41 5s. each; non-members, £1 15s. each. Further 
particulars may be obtained from the Secretary of the Society. 
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NOTES OF CASES 


COURT OF APPEAL 
RENT RESTRICTION: POINT NOT TAKEN BELOW 
Elvins and Others v. Slaney 
Tucker and Somervell, L.JJ., and Roxburgh, J. 
15th March, 1948 

Appeal from Brentford County Court. 

The plaintiff landlords brought an action against the defendant, 
the tenant of a house within the Rent Restrictions Acts, claiming 
possession on the ground of non-payment of rent under the 
tenancy agreement, and alleging that monthly instalments of 
rent were unpaid for the six months down to 1st February, 1947. 
On the 28th April, 1947, the registrar of the county court 
made an order in the action for possession on 26th May, 1947, 
the order to be suspended on payment of current rent and the 
rent for March and April on 5th May, 1947. The county court 
judge dismissed the tenant’s appeal, stating merely that it was 
vexatious. The tenant appealed. 

TucKER, L.J.—SoMERVELL, L.J., and RoxBurGu, J., con- 
curring—said that it had been contended for the tenant on the 
appeal that the registrar’s order was invalid for failure to conform 
with s. 180 (1) (6) of the County Courts Act, 1934, in that it ordered 
payment on 5th May of the rent due, that is, before the expiration 
of four weeks, and that in any event judgment for possession was 
suspended so long as the current rent was paid. There was, 
however, no indication on the county court judge’s note that any 
such point had been taken before him. It was sought to bring 
the case within the principle laid down by the Court of Appeal 
that it was the county court judge’s duty to satisfy himself, 
before he made an order for possession of premises within the 
Rent Restrictions Acts, that all the requirements of the Acts had 
been complied with. It was not, however, suggested here that 
any requirement of the Acts had not been complied with. That 
being so, the case did not fall within the principle on which the 
Court of Appeal entertained a point not raised before the county 
court judge, and the point in question was not now open. Appeal 
dismissed. 

APPEARANCES : Heathcote-Williams (C. E. Vaughan Williams) ; 
F. H. Lawton (Wilkinson, Howlett & Moorhouse). 

{Reported by R. C. CaLBurn, Esq., Barrister-at-Law.} 


LANDLORD AND TENANT: NEW LEASE: 
COMPENSATION 
Butlins, Ltd. v. Fytche and Another 
Tucker and Somervell, L.JJ., and Roxburgh, J. 
17th March, 1948 

Appeal from Louth County Court. 

The respondent company were tenants of land at Mablethorpe, 
on which they had established a successful amusement park, 
consisting of a so-called ‘‘ Dodg’em ”’ track, and also of side-shows 
operated by licensees or sub-lessees of a subsidiary company of 
the tenants. The appellant landlord wished to develop the land 
with houses, shops, etc. On the tenants’ claim for a new lease, 
under the Landlord and Tenant Act, 1927, the referee awarded 
£1,050 as compensation for goodwill, and the county court judge 
confirmed that award. The landlord appealed. On the appeal 
a number of points were taken which the court declined to 
entertain because they had not been raised before the county 
court judge. 

TucKER, L.J., said that it was just possible (though he (his 
lordship) thought not) that the point was open to the landlord 
that the referee’s report disclosed no existence, or attachment 
to the land, of goodwill, in that the referee had found (a) that the 
main cause of the attraction to the amusement park was its 
situation, and (b) that the letting of the premises for side-shows 
round the park was effected not by the tenants but by their 
subsidiary company. He did not agree with the latter contention. 
The report of the referee made it clear that the whole layout 
and scheme of the premises was devised by the tenants. They 
had organised the land as an amusement park, and the report 
made it clear that goodwill did attach to the premises. It was 
immaterial that the goodwill attaching might have accrued in 
part as a result of sub-leases granted. The subsidiary company 
had clearly granted the licences or sub-leases with the consent of 
the tenants. The appeal failed. 

SOMERVELL, L.J., said that the points which had been raised 
on the appeal but not taken before the county court judge seemed 
to reveal some obscurity with regard to the relationship between 
8.4 and s. 5 of the Act of 1927. The result of Smith v. Metropolitan 
Properties Co., Ltd. [1932] 1 K.B. 314, seemed to be that a claim 
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under s. 4 could not be made until the tenancy was brought to 
an end and the tenant had quitted. On the other hand, it seemed 
obvious that a claim under s. 5 must be made well before the time 
when the existing lease would normally expire. Could a tenant 
claiming a new lease under s. 5 claim in the alternative for 
compensation under s. 4? It might be that under the Act he 
could not. The point was not before the court ; but it ought, he 
thought, to be made plain. Assuming, however, that the tenant 
was entitled to claim in the alternative under s. 4, which the 
Legislature might well have intended, how complicated and 
unsatisfactory the procedure was in the light of the decision cited. 
If, wanting a new lease, the tenant began proceedings in good 
time, but failed in his claim for reasons other than those specified 
in s. 5 (3) (6), as the proceedings had been begun before 
he had quitted the premises, he would have to start separate 
proceedings under s. 4 after quitting, in which the same evidence 
would have to be recalled. That disclosed a situation which 
might well receive attention. 

ROXBURGH, J., agreed. 

Appeal dismissed. 

APPEARANCES: Hanbury Aggs (Maude & Tunnicliffe, for 
James Young, Grimsby) ; Kerrigan (H. A. Hill with him) (Amphlett 
and Co., for R. V. Stokes & Metcalfe, Portsmouth). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 


RENT RESTRICTION: DEATH OF TENANT 
Smith v. Mather 
Tucker, Somervell and Cohen, L.JJ. 

Appeal from St. Helens County Court. 

The plaintiffs were the joint owners of a house within the 
Rent Restrictions Acts of which the defendants’ mother was 
the contractual tenant at the date of her death intestate in 
1946. The defendants were her children residing with her at 
her death. Under s. 9 of the Administration of Estates Act, 
1925, the mother’s estate vested in the President of the Probate, 
Divorce and Admiralty Division of the High Court. The 
landlords, after serving the President with notice determining 
the tenancy, brought this action for possession. The county 
court judge (Thynne v. Salmon (1948), 92 Sor. J. 83 ; 64 T.L.R. 63, 
not yet having been decided) relied on a dictum of 
MacKinnon, L.J., in Summer v. Donohue [1945] 1 K.B. 376, and 
dismissed the action. The landlords now appealed, contending 
that the case was concluded by Thynne v. Salmon, supra. By 
s. 12 (1) (g) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, ‘“‘. . . the expression ‘ tenant ’ includes 

. where a tenant leaves no widow or is a woman, such member 
of the tenant’s family ” residing with him or her at his or her 
death ‘‘ as may be decided . . . by the county court.”’ 

SoMERVELL, L.J., said that Thynne v. Salmon, supra, decided 
that para. (g) did not apply to protect members of the tenant’s 
family living with him at his death when the contractual tenancy 
passed, by his will or on his intestacy, to some person other than 
they. Tucker, L.J., had there left open the question whether 
para. (g) might apply in the case of a contractual tenant on 
whose death no executor or administrator was ever appointed. 
In his (Somervell, L.J.’s) opinion, Tucker, L.J.’s reasoning 
concluded the present appeal in the landlord’s favour, Once 
the conclusion was reached that, as he (his lordship) thought 
was the case, the notice to quit served on the President was 
valid, the present case might be said to be actually covered by 
Thynne v. Salmon, supra, notwithstanding the dissimilarity 
that here it could not be said that at any moment there would, 
as the defendants argued, be two tenants liable for the rent, 
since the President clearly was not so liable. The natural 
construction of s. 12 (1) (g) was, he thought, to restrict the 
word ‘‘ tenant ”’ to cases in which there was no tenancy which 
could be devised or pass on intestacy. 

CoHEN, L.J., said that, while the question reserved in Thynne 
v. Salmon, supra, was raised here for the first time, it was really 
covered by Tucker, L.J.’s own reasoning in that case when he 
said that para. (g) could not apply where the tenancy vested in 
a contractual tenant at his death passed by his will or on an 
intestacy to some other person. There was no logical distinction, 
for the purpose in hand, between the President and any other 
person in whom the tenancy vested. The property did vest in 
him and it was inconsistent with that vesting that there should 
be a statutory tenancy in the defendants. 

TuckER, L.J., agreed. 

APPEARANCES: Stephen Chapman (Neve, Beck & Co. for 
J. Frodsham & Sons, Prescot); J. M. Davies (Joseph Davies, 


St. Helens). 


19th March, 1948 


[Reported by R. C. Catpurn, Esq., Barrister-at-Law,} 
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CHANCERY DIVISION 
EXECUTOR: REMUNERATION AS DIRECTOR 
In re Gee; Wood v. Staples 
Harman, J. 1st March, 1948 

Action. 

G., Ltd. was incorporated by R.G. in 1911 to take over his 
publishing business, the capital being 5,000 shares of £1 each. 
On the death of R.G. in 1913, his son, A.G., became managing 
director, and continued as such until 1937 when he fell ill, and the 
defendant S., who was experienced in the publishing business, 
was appointed temporarily as managing director without salary, 
the other director being K.G., the widow of R.G. K.G. died in 
November, 1937, and A.G. on 2nd December, 1937, having 
appointed S. as one of his executors. On 6th January, 1938, the 
affairs of the company being then in a serious position, an extra- 
ordinary general meeting of the company was held which was 
attended by all the corporators on the register, and a resolution 
was passed unanimously that S. should be appointed as chairman 
and managing director of the company at a substantial remuner- 
ation; he had continued in that position ever since, and the 
company had been prosperous under his management. Those 
voting at the meeting represented a majority of the issued shares, 
the voting power in respect of the remainder of the shares (which 
belonged to A.G.’s estate) not having been exercised. Certain 
persons interested in the estate of A.G. brought this action 
claiming that S. was liable to refund to A.G.’s estate all remuner- 
ation received by him. The will of A.G. contained a clause 
authorising his trustees to employ and pay a solicitor or any other 
person ‘‘ to transact any business or do any act of whatsoever 
nature required to be done in the premises . . . and that any 


trustee .. . being a. . . person engaged in any profession or 
business may be so employed . . . and shall be entitled to charge 
and be paid .. .” 


HARMAN, J., said that the charging clause afforded no defence ; 
such clauses were always construed strictly (In re Chapple (1884), 
27 Ch. D. 584; Clarkson v. Robinson [1900] 2 Ch. 722); the 
present clause had reference only to remuneration paid out of the 
trust estate, which this was not. The principle that a trustee 
cannot, in the absence of a special contract, make a profit out of 
the trust or charge for his time was established before Robinson 
v. Pett (1734), 3 P. Wms. 250, and was clearly laid down in Bray 
v. Ford [1896] A.C. 44. Difficulty arose in applying the principle 
when the payment was made by a third party. In Jn re Dover 
Coalfield Extension, Ltd. [1908] 1 Ch. 65, the trustees had become 
directors before they held trust shares, and in Jn ve Lewis (1910), 
103 L.T. 495, the trustee received his remuneration by an 
independent bargain. Cases on the other side were Williams v. 
Barton [1927] 2 Ch. 9, and In ve Macadam [1946] Ch. 73, in 
which it was said that the question was whether the trustee 
acquired his remunerated position by virtue of his position as 
trustee, and that liability to account was not confined to cases 
where the profit came directly out of the trust estate. A trustee 
who procured his co-trustees to give him remunerative 
employment must account for the benefit obtained. Further, 
a trustee who had the power, by means of trust votes, to control 
his own appointment, and by refraining from using them, caused 
himself to be elected to the position of profit, would also be 
accountable. On the other hand, it was not the law that every 
man who became a trustee, holding as such shares in a company, 
was ipso facto accountable for remuneration received from that 
company irrespective of the use made by him of his shares. In 
the present case no use was made of the trust votes of A.G.’s 
estate, and even if they had been used against the resolutions, 
such resolutions would have been carried. The claim therefore 
failed. As unfounded claims for breaches of trust had been 
raised, the plaintiffs would pay the defendant’s costs. 

APPEARANCES: C. G. Armstrong Cowan (Telfer & Co.) ; 
Upjohn, K.C., and T. D. D. Divine (Skan & Skan) ; Richmount 


(Hirst, Miles Griffiths & Co.). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


CHARITABLE TRUST: GIFT TO ARCHBISHOP FOR 
USE IN HIS DISCRETION 
In re Flinn; Public Trustee ». |Griffin 
Jenkins, J. 2nd March, 1948 

Adjourned summons. 

The testatrix by her will appointed the plaintiff to be her 
executor and trustee and gave her residue “to H. E. the 
Archbishop of Westminster Cathedral, London, for the time being 
. . . to be used by him for such purposes as he shall in his 
absolute discretion think fit.” The summons was taken out 
to ascertain whether the gift constituted a valid charitable trust 
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in the hands of the Archbishop, or whether he took beneficially. 

Jenkins, J., said that, having considered Thornber v. Wilson 
(1858), 4 Drew. 350, In ve Delany [1902] 2 Ch. 642, In ve Garrard 
[1907] 1 Ch. 382, In ve Davidson [1909] 1 Ch. 567, In ve Barclay 
[1929] 2 Ch. 173, In ve Ray [1936] Ch. 520 and In re Norman 
[1947] Ch. 349, he could feel no doubt that the gift was made to 
the archbishop not personally, but by virtue of his office. On 
the question whether there was a valid charitable gift, it would 
appear on the principle stated in Thornber v. Wilson, In re Delany, 
In ve Garrard (all supra), and recognised in Farley v. Westminster 
Bank [1939] A.C. 430, that a gift tothe archbishop for the time being, 
without more, would be valid as being for ecclesiastical purposes, 
The added words in the will were, taken literally and at their 
face value, all-embracing, but so to construe them would defeat the 
donor’s intention in making a gift virtute officit; they should not 
be regarded as enlarging the ambit of the purposes towards which 
such a donee should apply them; there was nothing in the 
language which indicated purposes not necessarily charitable, 
and In ve Davidson, supra, was distinguishable. The words 
should bear the same construction as the words in In re Garrard, 
supra, which had been followed in Jn ve Norman, supra, and many 
other cases. The choice was between an abolute gift and a 
valid trust, the latter being the true solution. 

APPEARANCES: M.G. Hewins (Farrer & Co.) ; R. R. A. Walker 
(Witham & Co.); Stranders (Shaen, Roscoe & Co.); Raymond 
Walton (Farrer & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 

DEED OF GIFT OF LAND: RESTRICTIVE COVENANT 
In re Badock’s Deed of Gift; Bristol Corporation v. A.-G. 
Jenkins, J. 3rd March, 1948 

Adjourned summons, 

In 1937 B (now deceased) conveyed by deed of gift certain 
lands to Bristol Corporation. The deed recited that the corpora- 
tion already owned two parcels of land adjoining the land 
conveyed, and declared that these and the land conveyed should 
be retained as open spaces, and that the adjoining lands already 
owned by the corporation should be retained as public open 
spaces. The corporation further covenanted with the donor 
that no buildings should be erected on any of the above lands, 
the donor taking this covenant for the benefit of other adjoining 
lands which he owned. The corporation now wished to build 
a secondary school on the land conveyed by the donor. The 
adjoining land of the donor, which enjoyed the benefit of the 
restrictive covenant not to build, had been conveyed to the 
National Children’s Home and Orphanage, which body did not 
wish to enforce the covenant, as the neighbouring secondary 
school would be advantageous to its own institution. The 
Attorney-General raised no objection on behalf of the public. 
The summons asked for a declaration that the deed of gift 
conferred no right of enforcement on the public and imposed 
no restrictions as to user except as between the parties. 

JENKINS, J., said that the Local Government Act, 1933, 
provided by s. 163’that ‘‘ any land belonging to a local authority 
and not required for the purposes for which it was acquired . . . 
may be appropriated for any other purpose approved by the 
Minister for which the local authority are authorised to acquire 
land ”’ subject to a proviso which excluded nuisances and certain 
objectionable forms of user, and subjected the appropriation 
to existing restrictive covenants. The Minister of Health had 
approved the present proposal. The land proposed for building 
was not affected by the covenant for maintenance as a “‘ public 
open space,”’ and, therefore, the public interest was not concerned. 
The land which benefited by the covenant not to build was 
held by a body which .supported the proposal. He would, 
therefore, make the declaration as prayed. The corporation 
would pay the costs. 

APPEARANCES: D. B. Pugh (for A. C. Nesbitt) (Robins, Hay and 
Waters, for Town Clerk, Bristol) ; Danckwerts (Treasury Solicitor) ; 
C.D. Myles (Lees, Smith, Crabb & Matthew); R. W. Goff (Burn and 
Berridge, for H. C. Trapnell & Son, Bristol). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


CONSPIRACY: FAULTY INDICTMENT 
R. v. West and Others 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
22nd March, 1948 

Appeals from conviction. 

The appellants were indicted on an indictment which contained 
one count charging them all with conspiracy between 6th June, 
1940, and 21st January, 1946. They were all connected with, 
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or interested in, a company which dealt in toilet preparations. 
They were charged with conspiring together to contravene 
orders for the control and limitation of the manufacture and supply 
of toilet preparations. The first order in question was dated 
6th June, 1940. On 27th October, 1941, the law was substantially 
altered, and, finally, by an order of 23rd August, 1943, the whole 
system of control as to both manufacture and supply was altered. 
At the trial the judge was asked to stop the case on the ground 
that there could not possibly be one conspiracy existing in 1940 
which included an agreement to break the laws which did not 
exist at that date and were not even in the contemplation of the 
Government department until later years, and that the case 
for the prosecution must involve three separate conspiracies 
which ought to be charged in three separate counts. Denning, J., 
overruled the objections, and the appellants were convicted. 
(Cur. adv. vult.) 

Humpnreys, J., delivering the judgment of the court, said 
that a supplier intent on contravening the law on the subject 
from time to time over the period of six years covered by the 
indictment would, of necessity, in turn offend against each 
of the three orders referred to above. At no time could he be 
said to be offending against all three together, since they were 
not all in force at any one time. In the opinion of the court 
the objection taken to the indictment was good in law. The 
alteration of the law made by the order of 1941 was radical, 
and so also was that made in 1943. Those were changes in the 
law, although the orders had the same object as the original 
order. Therefore the indictment necessarily charged three 
separate conspiracies rolled into one count, and it was elementary 
law that no more than one offence might be charged in any one 
count of an indictment. Appeals allowed. 

APPEARANCES: Casswell, K.C., and Gillis (The Registrar, 
Court of Criminal Appeal), for the appellant West; L. L. Rose 
(The Registrar, Court of Crimi-al Appeal) ; Levy, K.C., and Platts- 
Mills (M. & H. Shanson); A. P. Marshall, K.C., and Shelwon 
(Thomas V. Edwards) ; Hawke (Director of Public Prosecutions). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


IRREGULAR DEALING IN GOODS: BURDEN OF PROOF 
R. v. Fitzpatrick 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
19th April, 1948 


Appeal from conviction. 

The appellant was convicted at Essex Quarter Sessions on 
three counts of an indictment for dealing in prohibited goods, 
namely, forty-six watches, contrary to s. 186 of the Customs 
Consolidation Act, 1876, with intent (a) to evade the import 
prohibition applicable to those goods ; (b) to defraud the Crown 
of duties on them, contrary to s. 186; and (c) to defraud 
the Crown of purchase tax. Six of the watches concerned 
had been seized by the customs authorities. The remaining forty 
had not. (Cur. adv. vult.) 

Lorp Gopparp, C.J., reading the judgment of the court, 
said that s. 259 of the Act of 1876 provided that if in any prosecu- 
tion in respect of any goods seized for non-payment of duties, or 
any other cause of forfeiture, or for the recovery of penalties, any 
dispute should arise ‘‘ whether the duties . . . have been paid in 
respect of such goods, or whether the same have been lawfully 
imported . . . in every such case the proof thereof shall be on 
the defendant ...” It was contended for the appellant that the 
onus lay on her only in respect of the six watches which had been 
seized and that the chairman’s direction to the jury that the 
burden was on her in respect of all the forty-six was a misdirection 
invalidating the conviction. If the onus was on the appellant 
only in respect of the six watches, the conviction must admittedly 
be quashed. Section 259, grammatically, referred to two classes 
of prosecution : (1) in respect of any goods seized for non-payment 
of duty or any other cause of forfeiture, and (2) for the recovering 
of any penalty under the Customs Acts. ‘‘ Such goods” and 
“the same ’”’ must refer either to goods seized for non-payment 
of duty, or to goods in respect of which a penalty was sought 
and which need not necessarily have been seized. The cross 
heading to ss. 259-263 was “‘ as to proof in proceedings,’”’ which 
must refer, not only to proceedings in regard to goods seized, 
but to those where penalties were sought. The court saw no 
reason for saying that the burden of proof was shifted only 
where goods were seized and not where they were not. There 
was accordingly no misdirection. Appeal dismissed. 

A. P. Marshall, K.C., and Marston Garsia 


APPEARANCES : 
(William Gorringe & Co.); Hines (Solicitor for Customs and 
Excise). 


(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


THE SOLICITORS’ 


JOURNAL [Vol. 92] 233 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read First Time :— 
ARMY AND AIR ForRcE ANNUAL BILL [H.C.] [13th April. 
DEVELOPMENT OF INVENTIONS Bitt [H.L.] {13th April. 
To establish a national corporation for securing the develop- 
ment and exploitation of industrial inventions; to authorise 
advances to the corporation out of the Consolidated Fund, and, 
in respect of certain circumstances, payments to the corporation 
out of moneys provided by Parliament; and for matters 
connected therewith. 
INDUSTRIAL ASSURANCE AND FRIENDLY SOCIETIES Brit [H.C.] 
[13th April. 


SHOREHAM HARBOUR Bit [H.C.] {13th April. 


Read Second Time :— 
Factories Biv [H.L.] 


Read Third Time :— 
BIRMINGHAM UNIVERSITY BILv [H.L.] 


In Committee :— 
PALESTINE BiLv [H.C.]} 


HOUSE OF COMMONS 


Read First Time :— 
FINANCE (No. 2) Bitr [H.C.] (15th April. 
To grant certain duties, to alter other duties and to amend the 
law relating to the National Debt and the Public Revenue and 
to make further provision in connection with Finance. 


Read Second Time :— 
EMPLOYMENT AND TRAINING BILt [H.C.] 


Read Third Time :— 
CRIMINAL JusTICE BILv [H.C.] 


QUESTIONS TO MINISTERS 
Town AND COUNTRY PLANNING: REGULATIONS 


Mr. DuMPLETON asked the Minister of Town and Country 
Planning what new regulations he has made under s. 28 (4) of 
the Town and Country Planning Act, 1947; and whether such 
regulations will come into effect on 1st July next. 

Mr. S1Lk1n: These regulations are being prepared and will be 
made before 1st July. 


MAINTENANCE ORDERS (ENFORCEMENT) 


Lieut.-Commander CLARK HUTCHISON asked the Secretary of 
State for Scotland when legislation will be introduced to facilitate 
the reciprocal enforcement of orders for aliment and maintenance 
in Scotland and England. 

Mr. WoopBuRN: My right hon. friend the Home Secretary 
and I are at present considering this matter, but I can give no 
indication when legislation will be possible. {13th April. 


[15th April. 
[14th April. 


[15th April. 


{16th April. 


(16th April. 


STAMP DuTy 


Mr. Amory asked the Chancellor of the Exchequer whether he 
is aware that the Controller of Stamps is instructing ipspectors 
of taxes that certain deeds securing the payment of annuities 
are insufficiently stamped, although the stamp duty on them 
was adjudicated by his officers and they were duly stamped 
accordingly and were accepted by the Inland Revenue authorities 
as in order for the purposes of income tax and that the customary 
refund of tax is now being refused to the annuitants in respect of 
them ; whether such action has his approval ; and what statutory 
authority the Controller of Stamps has to declare insufficiently 
stamped a document on which the stamp duty has been 
adjudicated. 

Sir STaAFFoRD Cripps: If the hon. member will send me 
particulars of the cases to which he refers, I will look into them. 

(14th April. 
JurY SERVICE 


In a written reply to Mr. MANNINGHAM-BULLER, the HOME 
SECRETARY (Mr. Ede) stated that the Government had had under 
consideration the question whether jurors, in both civil and 
criminal cases, should be eligible for payment of travelling 
expenses, subsistence and compensation for loss of earnings or 
income and had decided to introduce legislation making provision 
for such payment in the lifetime of the present Parliament. It 
was proposed at the same time to implement the decision that, 
with the exception of the City of London special jury in com- 
mercial causes, special juries should be abolished. (20th April. 
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RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 


Business Names Rules, 1948. April 5. 

Electricity (Financial Years) Regulations, 
April 12. 

Exchange Control (Prescribed Courts) (Scotland, 
Northern Ireland and the Isle of Man) Order, 1948. 
April 7. 

Meals in Establishments Order, 
No. 5) Order, 1948. April 13. 

Owner’s Risk Standard Charges Modification Order, 
1948. February 3. 

Railway and Canal Securities 
(No. 3) Order, 1948. April 8. 

Seizure of Food Order, 1948. April 8. 

Town and Country Planning (Making of Applications) 
Regulations, 1948. April 8. 

Trading with the Enemy (Authorisation) (Germany) 
(No. 2) Order, 1948. April 8. 

Trading with the Enemy (Custodian) (Amendment) 
(Germany) (No. 2) Order, 1948. April 8. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Germany) (No. 2) Order, 1948. 
April 8. 

MINISTRY OF TOWN AND COUNTRY PLANNING 
Circular No. 41. Town and Country Planning (Making of 
Applications) Regulations, 1948. April 14. 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The Minister of Fuel and Power has appointed Mr. THEODORE 
Lorp Chairman of the North Western Coal District Valuation 
Board. Mr. Lord was admitted in 1904. 


Mr. H. Puitnston, Clerk to Seaford Urban District” Council, 


1948. 


1946 (Amendment 


(Conversion Date) 


has been appointed Clerk to Letchworth Urban District Council 


as from 24th June. He was admitted in 1937. 


Mr. R. J. Moore has been appointed Diocesan Registrar and 
legal secretary to the Bishop of Leicester and Registrar for the 
Archdeaconries of Leicester and Loughborough. He _ was 
admitted in 1930. 

Mr. T. D. E. Davies, Assistant Solicitor to the Gloucester 
Corporation since November, 1946, has been appointed Senior 
Conveyancing Solicitor to the Cardiff Corporation. He was 
admitted in 1930. 

Mr. F. L. PARKER, Solicitor and Clerk to Aireborough Urban 
District Council, has resigned in order to accept the post of 
Secretary to No. 5 Sub-Area of the Yorkshire Electricity Board 
as from 10th May. He was admitted in 1930. 

The following legal appointments have been made by the 
Church Commissioners: Official Solicitor: Mr. E. W. R. 
PETERSON, formerly Solicitor to Queen Anne’s Bounty ; Deputy 
Official Solicitor: Mr. M. WILKINSON, formerly Official 
Solicitor to the Ecclesiastical Commissioners; Senior Legal 
Assistants: Messrs. W. MyppELTON Jones and C. J. van D. 
Epwarps; Legal Assistants: Messrs. G. F, FoLitry, W. E. 
Burcess, H. K. BENHAM, C. H. Wooprorp, M.B.E., and W. K. 
MACFARLANE. 


Notes 

The Treasurer of the Inner Temple (His Honour E. M. Konstam, 
K.C.) and the Masters of the Bench entertained the following 
guests at dinner on 14th April, the Grand Day of Easter Term— 
The French Ambassador, Lord Balfour of Burleigh, Lord du Parcq, 
Mr. R. A. Butler, M.P., Major-General Sir Hereward Wake, Sir 
William Reid Dick, the Dean of Westminster, Sir Stanley Pott, 
the Treasurer of Lincoln’s Inn, the Master of the Temple, the 
Master of Marlborough College, the Organist of the Temple 
Church, and the Sub-Treasurer. 

The following Masters of the Bench were present—Sir Francis 
Taylor, K.C., Viscount Simon, Lord Roche, Lord Justice Scott, 
Lord Wright, Lord Macmillan (Hon.), Lord Schuster, K.C., 
Lord Merriman (President of the Probate, Divorce and Admiralty 
Division), Mr. P. E. Sandlands, K.C., Lord Goddard (Lord Chief 
Justice of England), Mr. Justice Lewis, Sir Ronald Bosanquet, 
K.C., Sir Charles Doughty, K.C., Lord Oaksey, Mr. Justice 
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Birkett, Lord Porter, Lord Justice Somervell, Sir Harold Morris, 
K.C., Mr. C. T. Le Quesne, K.C., the Hon. Victor Russell, Mr. R. P, 
Hills, Mr. Justice Croom-Johnson, Mr. A. W. Cockburn, K.C., 
Lord Justice Tucker, Mr, Justice Hodson, Mr. N. J. Laski, K.C,, 
Mr. Justice Lynskey, Lord Justice Asquith, Sir Gerald Dodson 
(Recorder of the City of London), Mr. J. G. Trapnell, K.C., Mr, 
Justice Hallett, Mr. W. H. Aggs, Sir Roland Burrows, K.C,, 
Mr. G. H. Beyfus, K.C., Mr. Hugh L. Beazley (Common Serjeant 
of the City of London), Judge W. Clothier, K.C., Mr. W. H, 
Cartwright Sharpe, K.C., Mr. L. M. Jopling, Mr. G. Russell Vick, 
K.C., Mr. Justice Pilcher, Mr. J. V. Nesbitt, Mr. R. F. Hayward, 
K.C., Lieutenant-Colonel T. W. C. Carthew, K.C., Sir Cecil 
Carr, K.C., Mr. R. E. Burrell, K.C., Mr. Justice Willmer, Mr. P. R. J, 
Barry, K.C., Mr. R. Bush James, K.C., Mr. G. J. Paull, K.C,, 
Mr. Cecil R. Havers, K.C., and Mr. Justice Finnemore. 


Wills and Bequests 
Mr. A. E, T. Hinchcliffe, solicitor, of Huddersfield, left £29,234, 
with net personalty £28,736. 
Mr. F. B. Tompkins, solicitor, of Chichester, left £22,721. 


PROVINCIAL LAW SOCIETIES 


The sixtieth annual general meeting of the MONMOUTHSHIRE 
INCORPORATED Law SociEety was held at the Law Library, 
Newport, on 15th April, 1948, when the annual report of the 
Council was presented, Mr. G. L. B. Francis, Chepstow, was 
elected President for the ensuing year and Mr. S. M. T. Burpitt 
and Mr. R. Basset Spencer Vice-Presidents; Mr. C. O, Lloyd 
Honorary Treasurer; Mr. S. M. T. Burpitt Honorary Librarian 
and Mr. W. Pitt-Lewis Honorary Secretary. The following were 
elected members of the Council: Messrs. F. H. Dauncey, J. Owen 
Davis, Joshua Dawson, D. W. Evans, E. I. P. Bowen, S. P. Gunn, 
Mostyn C. Llewellin, G. Roy Jenkins, Trevor C. Griffiths and 
J. Alan Wilson. 

At the annual general meeting of the NoTTINGHAM 
INCORPORATED Law Society, held on 6th April, the following 
officers were elected for the ensuing year: President—Mr. John 
Esam ; Vice-President—Mr. H. Reeve Allerton ; Hon.Treasurer— 
Mr. H. D. Bright ; Hon. Secretary—Mr. R. J. T. Smith. The 
meeting was attended by Mr. Charles Norton, a member of the 
Council of The Law Society, and Mr. T. G. Lund, the Secretary, 
who addressed members on matters affecting the profession. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
EASTER SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
RoTA OF REGISTRARS IN ATTENDANCE ON GRouP A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY RoxBURGH 
Non-Witness Business 
as listed 
Mr. Andrews 
Jones 
Reader 
Hay 


Date 


Mr. Farr 
Blaker 
Andrews 
Jones 
Reader Farr 
Hay Blaker 


Group B 
Mr. Justice Mr. Justice 
JENKINS HARMAN 
Business 
as listed 
Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Mon., Apl. 26 
7ae6., . of 
Wed., ,, 28 
Thur., ,, 29 
Fri., , wa 
Sat., May 1 


Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 

Group A 
Mr. Justice Mr. Justice 
Wynn Parry ROMER 
Date 
Witness 

Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Non-Witness 

Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


Witness 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Mon. Apl. 26 
ees 
Wed., ,, 28 
Thur. ,, 29 
Fri., =: a 
Sat., May 1 
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